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TURNING POINT LAW





ESTATE PLAN SEMINAR WORKSHEET

	Husband’s Name: 
	     

	Wife’s Name: 
	     


Please read and complete as much of this worksheet as possible during our break and we can use it to field questions.  If you cannot make a selection, please mark the section and write down your question.
This worksheet is designed to help you think about and make some decisions about who will handle various aspects of your estate plan should you become incapacitated or upon your death.  The worksheet also discusses various distribution planning options for your property.
IMPORTANT INFORMATION ABOUT COMMUNITY PROPERTY
PLEASE READ AND COMPLETE THIS SECTION FIRST!

The nature and character of property owned by a married couple in the State of California is very complex.   Property can be “community property,” which is property that is owned by husband and wife in the marriage, and has special income tax treatment at the death of the first spouse, as well as special treatment in the event of the dissolution of the marriage (i.e. a “divorce”).   Community property may also include a spouse’s income from employment, and contributions made to a retirement plan during the marriage.   Community property is considered to be half-owned by each spouse.   Community property also cannot be sold, transferred or given away without the consent of both spouses.

Property can also be the “separate property” of the husband, or the “separate property” of the wife. Separate property is generally property that was owned prior to a marriage by one spouse, and is still held in the name of that spouse after the marriage.   It may also be property that was acquired by a spouse during the marriage through inheritance or a personal injury settlement, for example. 

It is possible for separate property to be changed into community property.   For example, in the absence of a written agreement that says otherwise, if a spouse uses money from community property wages or salary to maintain the spouse’s separate property such as a rental property owned by the spouse before the marriage, the other spouse may acquire a community property interest in the first spouse’s rental property.   Based on the above, please read and answer the following questions:
Is all of your property “community property?”    FORMCHECKBOX 
 YES  FORMCHECKBOX 
 NO   FORMCHECKBOX 
 DON’T KNOW
If your answer to the above question was “NO” or “DON’T KNOW,” please identify any property that you believe is the “separate property” of one or both of you:

Separate property of the husband
	     

	     


Separate property of the wife

	     

	     


THE INITIAL TRUSTEES OF YOUR LIVING TRUST

Normally, both of you will be the Initial Trustees of your living trust.  Please identify who you want to be your Initial Trustees, in charge of your property owned held by your living trust:
 FORMCHECKBOX 

Both Husband and Wife are Initial Trustees
 FORMCHECKBOX 

Only Husband is an Initial Trustee

 FORMCHECKBOX 

Only Wife is an Initial Trustee

CHOOSING SUCCESSOR TRUSTEES FOR YOUR LIVING TRUST

On your disability or death, one or more successor trustees will need to be appointed to either care for your trust property while you are alive, or else handle the administration and distribution of your trust property after your death.

 FORMCHECKBOX 

Same Successor Trustees for Husband and Wife (fill in for Husband only)

 FORMCHECKBOX 

Different Successor Trustees for Husband and Wife (fill in both below)

FOR HUSBAND (or both of you if your choice is the same)

	Name 
	Relationship to Husband

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


FOR WIFE

	Name 
	Relationship to Wife

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


FINANCIAL AGENTS IN YOUR DURABLE POWER OF ATTORNEY
If you become incapacitated, who would you want to handle your property owned or held outside of your living trust (e.g. retirement plans), and who would you want to handle dealings with government agencies and programs such as the IRS, Franchise Tax Board, Medicare, Social Security, Medi-Cal (Medicaid), Veterans Administration, etc..   This person is called your “Agent” or your “Attorney-in-Fact.”

 FORMCHECKBOX 

Same Financial Agents as our Trustees named above
 FORMCHECKBOX 

Same Financial Agents for Husband and Wife (fill in for Husband only)

 FORMCHECKBOX 

Different Financial Agents for Husband and Wife (fill in both below)

FOR HUSBAND (or both of you if your choice is the same)

 FORMCHECKBOX 

My wife is my first choice as my Financial Agent
	Name 
	Relationship to Husband

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


FOR WIFE

 FORMCHECKBOX 

My husband is my first choice as my Financial Agent

	Name 
	Relationship to Wife

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


SELECTING YOUR HEALTH CARE AGENTS

Please identify those people you wish to act as your Health Care Agents.  Please fill in the names, relationships to you, addresses, and current telephone numbers for each Health Care Agent below, in the order you wish for them to serve.
FOR HUSBAND (or both of you if your choice is the same)

 FORMCHECKBOX 

My wife is my first choice as my Health Care Agent

	First Agent Name:                                               

	Relationship to you:      

	Full Address:      

	Home Phone     
	     
	Work Phone
	     
	Cell Phone
	     


	Second Agent Name:                                               

	Relationship to you:      

	Full Address:      

	Home Phone     
	     
	Work Phone
	     
	Cell Phone
	     


FOR WIFE

 FORMCHECKBOX 

My husband is my first choice as my Financial Agent

 FORMCHECKBOX 

My wife is my first choice as my Health Care Agent

	First Agent Name:                                               

	Relationship to you:      

	Full Address:      

	Home Phone     
	     
	Work Phone
	     
	Cell Phone
	     


	Second Agent Name:                                               

	Relationship to you:      

	Full Address:      

	Home Phone     
	     
	Work Phone
	     
	Cell Phone
	     


SPECIFIC GIFTS:  List any specific gifts of personal property (i.e. jewelry, antiques, collections, etc), real estate, or cash you wish to make to either individuals or charities.  (If you indicate a charity, we will need the tax identification number (TIN) for the charity)  Indicate whether these gifts are to be made even if the other spouse is alive.   If you run out of room, please continue on a separate page.
FOR HUSBAND:

Individual/Charity, Dollar Amount or Specific Property

	     

	     

	     

	     


FOR WIFE:

Individual/Charity, Dollar Amount or Specific Property

	     

	     

	     

	     


DISTRIBUTION OF PERSONAL PROPERTY NOT SPECIFICALLY DISTRIBUTED
For any personal property that each of you own that is not distributed as a specific distribution on the previous page, your estate plan will include the option for each of you to distribute specific items of your own personal property using a written list or "Personal Property Memorandum" that you can easily update in the future as part of your plan.  This is provided so that you do not need to update or revise your living trust every time you change your mind.
For any items of personal property that each of you may own at death, your trustee will be directed to distribute those items you have listed to if you choose to not use the Personal Property Memorandum. 

Any of Husband’s personal property not listed on his Personal Property Memorandum should be distributed to:

 FORMCHECKBOX 

To wife, if living, otherwise to my children equally

 FORMCHECKBOX 

To wife, if living, otherwise as part of residue of the trust property (recommended if you are leaving the trust property in trust for your beneficiaries)

 FORMCHECKBOX 

To husband’s children, in equal shares      FORMCHECKBOX 
  Include wife’s children as well
 FORMCHECKBOX 

As part of the residue of the trust property

 FORMCHECKBOX 

To wife, if living, otherwise to the following specific individuals

	     

	     

	     

	     


Any of Wife’s personal property not listed on her Personal Property Memorandum should be distributed to:

 FORMCHECKBOX 

To husband, if living, otherwise to my children equally

 FORMCHECKBOX 

To husband, if living, otherwise as part of residue of the trust property (recommended if you are leaving the trust property in trust for your beneficiaries)

 FORMCHECKBOX 

To wife’s children, in equal shares     FORMCHECKBOX 
  Include husband’s children as well
 FORMCHECKBOX 

As part of the residue of the trust property

 FORMCHECKBOX 

To husband, if living, otherwise to the following specific individuals

	     

	     

	     

	     


DISTRIBUTION OF TRUST PROPERTY
ON THE DEATH OF THE FIRST SPOUSE TO DIE
(“the Deceased Spouse”)
NOTE:  This is for review and discussion purposes only.  We will select your planning option for this section during a meeting at my office.  
 FORMCHECKBOX 

OPTION ONE:  OUTRIGHT DISTRIBUTION TO SURVIVING SPOUSE

Description of Option:  This option distributes the Deceased Spouse’s separate property and one-half share of community property to the Surviving Spouse, outright and free of any trust restrictions.  This provides no tax planning and may result in significant “Death Taxes”.
 FORMCHECKBOX 

OPTION TWO:  “TRADITIONAL” A/B/(C) TRUST DIVISION
Description of Option: This option requires the division of the trust property into separate shares on the Deceased Spouse’s death.  It is designed to shelter as much of the trust property owned by the Deceased Spouse as possible from the federal estate tax (the “Death Tax”) by using the Deceased Spouse’s estate tax exemption.

The shares are described as follows:

Survivor’s Trust (“A Trust”):  One separate share is created that contains the Surviving Spouse’s separate property (if any), and the Surviving Spouse’s one-half interest in the community property owned by the marriage.  This share will pass into a new trust called the “Survivor’s Trust.”  This trust is revocable (changeable) by the Surviving Spouse.  The Surviving Spouse can do whatever he or she wishes with the Survivor’s Trust property.

Bypass Trust (“B Trust”): Another separate share is created that contains the Deceased Spouse’s separate property (if any), and the Deceased Spouse’s one-half interest in the community property owned by the marriage, called the “Bypass Trust.”  The Bypass Trust can be filled with an amount less than or equal to the value of the Deceased Spouse’s federal estate tax exemption amount ($1,000,000 in 2011). The Bypass Trust has the following features and benefits for the Surviving Spouse and, ultimately, your children or other heirs:

1. The Bypass Trust is irrevocable (i.e. unchangeable);

2. The Bypass Trust provides for the distribution of income and, if needed, principal for the needs of the Surviving Spouse for the lifetime of the Surviving Spouse. The amount and timing of distributions are subject to standards, called “ascertainable standards” by the IRS, and may only be made for needs in the following categories:


Health

Education
Maintenance

Support

3. The Surviving Spouse can be the trustee of the Bypass Trust;

4. For federal estate tax purposes, the property in the Bypass Trust is considered to have been inherited by your children or other heirs, but it is not distributed to them until the death of the Surviving Spouse.  As such, the Surviving Spouse does not own the Bypass Trust property, as the value of the Bypass Trust property, including any future growth, is not included as part of the estate of the Surviving Spouse for estate tax purposes at the death of the Surviving Spouse;

5. If desired, you can give the Surviving Spouse the ability to direct the ultimate distribution of the Bypass Trust property by granting a “limited power of appointment.”  By using the limited power of appointment, the Surviving Spouse can do additional estate planning with the Bypass Trust property, such as change the distribution plan for the property, or, for example, even create a new distribution plan to deal with an unexpected new situation such as a disabled child or grandchild.
Marital QTIP Trust (“C Trust”):  If the Deceased Spouse’s share of the original trust property is greater than the applicable exclusion amount or exemption amount (currently $1,000,000 in 2011), then the “extra” property can either be given outright to the Surviving Spouse, added to the Survivor’s Trust (“Trust A”), or placed into a special trust called a Marital QTIP trust for the lifetime benefit of the Surviving Spouse.  If a Marital QTIP Trust is used, then this option will provide the maximum amount of asset protection for the Surviving Spouse.  In the event of remarriage of the Surviving Spouse, the Marital QTIP will protect the Deceased Spouse’s property for his or her heirs from a new spouse of the Surviving Spouse.   Property in the Marital QTIP Trust will also enjoy “asset protection” status against creditors of the Surviving Spouse.   The Marital QTIP Trust has the following features and benefits for the Surviving Spouse and, ultimately, your children or other heirs:
1. The Marital QTIP Trust is irrevocable (i.e. unchangeable);

2. The Marital QTIP Trust provides for the distribution of income and, if needed, principal for the needs of the Surviving Spouse for the lifetime of the Surviving Spouse. The amount and timing of distributions are subject to standards, called “ascertainable standards” by the IRS, and may only be made for needs in the following categories:

Health

Education
Maintenance

Support

3. The Surviving Spouse can be the trustee of the Marital QTIP Trust;

4. For federal estate tax purposes, the property in the Marital QTIP Trust is considered to be owned by the Surviving Spouse, and the value of the Marital QTIP is included as part of the estate of the Surviving Spouse for federal estate tax purposes;

5. If desired, you can give the Surviving Spouse the ability to direct the ultimate distribution of the Marital QTIP Trust property by granting a “limited power of appointment.”  By using the limited power of appointment, the Surviving Spouse can do additional estate planning with the Marital QTIP Trust property, such as change the distribution plan for the property, or, for example, even create a new distribution plan to deal with an unexpected new situation such as a disabled child or grandchild.

SUMMARY OF OPTION TWO:

· Maximum asset protection in favor of the Surviving Spouse and children for the Deceased Spouse’s property

· No flexibility for deciding whether the Bypass Trust (“Trust B”) and/or the Marital QTIP Trust (“Trust C”) are created.

DIVISION OF PROPERTY UPON DEATH OF SECOND SPOUSE TO DIE

THE COMMON “POT” TRUST

(A Possible Initial Distribution Option If You Have Minor Children)

If you select this option, the trust agreement will make provisions for the creation of a common “pot” trust to hold all of your property. The common “pot” trust is like a big pot of stew that can be distributed out by the Trustee as needed for any of your younger children’s needs, even if the distribution is done on an unequal basis between your children.  The intent is to permit the Trustee the discretion to treat all of your children on the same basis that you would if you were both still alive.   As an example, one child may need a surgery or braces while another does not.   The Trustee would be able to take care of the child with the greater need.
Typically, the common “pot” trust will end when your youngest child reaches a certain minimum age, or when all of your children have graduated from a four-year college, whichever occurs first.   It can also end when an oldest child reaches a certain age, or any other event or circumstance that is not against public policy.   When the common “pot” trust ends, it typically is either distributed outright to your children, or divided into shares for your children that are administered as separate trusts from that date.
 FORMCHECKBOX 

We would like to have our property placed into a Common “Pot” Trust for our children

 FORMCHECKBOX 

Please terminate the Common “Pot” Trust when our youngest child reaches the age of       years, or when all of our children have graduated from a four-year college, whichever occurs first


 FORMCHECKBOX 

Please terminate the Common “Pot” Trust when our oldest child reaches the age of       years, or when all of our children have graduated from a four-year college, whichever occurs first


 FORMCHECKBOX 

Other termination condition(s):
	     

	     

	     


DIVISION OF PROPERTY AFTER:

1. DEATH OF SURVIVING SPOUSE, OR;

2. TERMINATION OF THE COMMON "POT" TRUST
After the termination of any common “pot” trust, or upon the death of the second spouse to die, an ultimate distribution plan is needed.   Here are some options:

 FORMCHECKBOX 

OPTION ONE:   DIVIDE PROPERTY EQUALLY BETWEEN OUR CHILDREN AND THE DESCENDANTS OF ANY PREDECEASED CHILDREN.
This option will create separate and equal shares of your property, with one share being created for each one of your children then living, and a share also being created for any child that may have predeceased you, but died with living children, etc.  Each living child gets one share, and the issue of a predeceased child receives the share of the predeceased child.

 FORMCHECKBOX 

OPTION TWO:   DIVIDE PROPERTY UNEQUALLY BETWEEN OUR CHILDREN AND THE DESCENDANTS OF ANY PREDECEASED CHILDREN. 
This option will create separate but unequal shares of your property, with a share being created for each one of your children then living, and a share also being created for any child that may have predeceased you, but died with living children, etc.  Each living child gets his or her share, and the issue of a predeceased child receives the share of the predeceased child.

Name of Child








% Share

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     


 FORMCHECKBOX 

OPTION THREE:  DIVIDE PROPERTY AMONG NAMED INDIVIDUALS and/or CHARITIES:
This option is used when you want to leave specific amounts or percentages to individuals or charities:

Name of Individual/Charity






% Share

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     


HOW AND WHEN TO DISTRIBUTE MY PROPERTY:

 FORMCHECKBOX 

OPTION ONE:  DISTRIBUTE OUTRIGHT TO OUR BENEFICIARIES.
Provides no protection from creditors, predators, or from themselves.

 FORMCHECKBOX 

OPTION TWO:  STRUCTURED DISTRIBUTION TRUST
 You determine how long the property is to remain in trust.  During the period of time the property is held in trust it is available to the beneficiary for needs (health, education, maintenance, and support).  You may give written instructions to the trustee outlining guidelines to be followed in determining the beneficiary’s needs.  You may provide for a staggered distribution of principal; i.e. 1/3 at age 30 and balance at age 40.  You decide who will manage the property and who will carry out your distribution instructions.  Does the beneficiary have a right to be a Co-trustee and/or choose his or her own Co-trustee?  You decide how the trust is designed.  List your desires:

	     

	     

	     

	     

	     

	     

	     

	     

	     

	     

	     

	     


REMOTE CONTINGENT BENEFICIARY
Who do you want to receive your property in the remote event that none of the beneficiaries or their descendants listed above is alive to receive your property?  Determining the remote contingent beneficiary is not so important that it should cause you to delay completion of your entire estate plan.  It can always be changed at a later date.  

In the remote event nobody in your estate plan is alive to receive your property, who should receive your property:

 FORMCHECKBOX 

Each spouse’s share to each spouse’s heirs-at-law (i.e. one-half of community property and any separate property owned by the spouse)
 FORMCHECKBOX 
 
One-half of the property to Husband’s heirs-at-law and one-half of the property to Wife’s heirs at law (i.e. divided everything 50/50).

 FORMCHECKBOX 
 
To the following named individuals and/or charities:
Husband's distributions

	Name of Individual/Charity
	% Share

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     


Wife's Distributions

	Name of Individual/Charity
	% Share

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     

	     
	     


GUARDIANS FOR YOUR MINOR CHILDREN

Who do you wish to be the Guardians to take care of your children if you are both incapacitated or die?

FOR HUSBAND (or both of you if your choice is the same)

	Name 
	Relationship to Husband

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


FOR WIFE

	Name 
	Relationship to Wife

	1.      
	     

	2.      
	     

	3.      
	     

	4.      
	     


OTHER ITEMS TO INCLUDE OR DISCUSS: Obviously your estate plan should address all your hopes, fears, and wishes.  Please list any other items you want included or want to discuss:

	     

	     

	     

	     

	     

	     

	     

	     

	     


BRIEF ESTIMATE OF your CURRENT asset VALUES

	ASSET
	JOINT
PROPERTY
	HUSBAND ONLY
	WIFE
ONLY
	TOTAL
VALUE

	California Real Estate*
	     
	     
	     
	     

	Out-Of-State
Real Estate Owned*
	     
	     
	     
	     

	Retirement Plans
(401k, IRA, etc.)
	     
	     
	     
	     

	Bank Accounts
	     
	     
	     
	     

	Stocks, bonds, mutual funds**
	     
	     
	     
	     

	Life insurance***
	     
	     
	     
	     

	Annuities
	     
	     
	     
	     

	Stock options
	     
	     
	     
	     

	Business Interests
	     
	     
	     
	     

	Money owed to you
	     
	     
	     
	     

	Furniture and
Personal Effects
	     
	     
	     
	     

	Automobiles, Boats & RVs
	     
	     
	     
	     

	Anticipated Inheritance
	     
	     
	     
	     

	SUBTOTAL OF
ESTATE VALUE
	     
	     
	     
	     

	SUBTRACT MONIES OWED BY YOU
	     
	     
	     
	     

	TOTAL ESTIMATED VALUE OF YOUR ESTATE
	     
	     
	     
	     


* 
Real estate includes timeshares where you have a deed and actually own a percentage of the property

**
Does not include stocks, bonds, and mutual funds owned in a retirement plan such as an IRA, 401(k) or similar, which are treated as cash

***
Includes life insurance through your employer
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